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KIRGIZ YASA SISTEMININ TARIHI (XIX yy. yarist — XX yy.bas1)

Bagimsiz Kirgizistan’in tarihinde genis bir sekilde ilk defa yasa reformunun
gerceklestirilmesi, cumhuriyet tarihgilerinin bir¢ok yeni, onemli amaglar1 edinmesini
saglamistir. Onlardan biri de Kirgiz halkinin geleneksel yasa sisteminin analizi ve
degerlendirilmesi. Kirgizlarin Rus Imparatorluguna katilmasidan 6nceki dénemde
sosyal-idari sug¢ islemlerinin hepsi kirgizlarin asirlardan beri oturmus geleneksel hukuk
sistemine gore degerlendirilmistir. Geleneksel hukuk Kirgizlarin siyasi, sosyal, ekonomik
ve i¢ yasamini diizenleyen geleneklerden, davranis kurallarindan olugsmustur ve toplumsal
yonetim tarafindan kontrol altina alinmistir. Yargi prosediirii kirgizlarin idarecileri —
biyler tarafindan yiiriitiiliip geleneklere istinaden yonetilmistir. XVIII-XIX y.y. basinda
kirgiz halkinin en iist makam yoneticisine ‘’biy’” denilmistir. Biy — ayn1 zamanda hem en

ist makam yoneticisini hem de adalet enstitii su fonksiyonlarini igermistir. Bu tezde



“’biy’’ derecesinin ortaya ¢ikma tarihi, tistlendigi fonksiyonu, gelismesi genis bir bigimde
degerlendirilecektir. Biy hakimliginin kendine 0zgli prosediir yonetmeligi olmustur.
Sugun derecesine gore sugluya ya para cezasi ya da 6liim cezasi verilmistir. Kirgizistan’in
giiney bolgelerinde biiylik hakimler isleri yiiriiterek seriata gore yasal islemleri

gergeklestirmistir.

Carlik Rusya’nin “’biyler’’ idaresini oncelikli olarak kendine baglamasi ve sonra da
tamamen yok etmesinin esas nedeni geleneksel yasa sisteminin adalet oldugu diyebiliriz.
Kirgizlarin biy hakimliginin faaliyeti geleneksel dogu toplumlarina ait hukuk ve davranig
kurallarin1 temel almistir. Onlar sadece hukuk kurallarina gore degil kendine 06zgii
manevi degerlerine gore de adalet islerini gerceklestirmistir. Hukuksal islemlere karsi
boyle bir iliski sadece yazilmis yasalara dayanmistir. Rus adalet sistemine 6zgii pozitivist
yaklagima ters gelen Kirgizlarin geleneksel yasa sistemine pozitivizmin zorla
kabullendirilmesi yerel halkin tepkisine neden olmustur. Giiniimiizde diinya hukuksal
toplumunda etik, hukuk ve edep-ahlak baglantis1 hakkinda bir¢ok tartismalar vardir.

Kirgiz yasa sistemini derin aragtirarak, giinimiizde de istifade edilmesi miimkiindiir.

Anahtar kelimeler: Kirgizlar, hukuk, biy, adalet enstitii, adat, seriat, Carlik Rusya
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KbIPT'BI3JIAPJAI'BI COT CUCTEMACBIHBIH

TAPBIXBI (XIX.k.9KUHYU KAPBIMBI - XX.k. BAIIIBI)

Oremennyy KbIprel3cTaHIbIH TapbIXbIHAATE MacIITadAyy TYPAe alradkbl UPET
COT pehOpMachIHBIH HILKE AIIBIPBUIBIIIBI, PECIYOIUKAHBIH TAPBIXUbLIAPBIHBIH aJI/IbIH]IA
Oup TOI >XKaHbl, MAAHWIYY MaKcaTTap/bl >KapaTyyJa, ajapJblH OUpH KaTapbl KbIPTbI3

AJIMHUH CAITTYY COT CUCTEMAChIHA aHAJIN3 )Kaco0 JKaHa TaphIXbIi Oaa Oepyy.

Keiprenaapasin Poccust umnepuscbiHa KOIIyJIraHra YeHMHKA Me3Tuijie KOOMAYK-
aJIMMHHUCTPATUBAMK  KbUIMBIII HINTEpAUH OaaplbIrbl KBIPTBI3AAPIbIH KbUIbIMIApIaH
O0epH KaJbINTAHBIN KEJIreH CAITTYy YKYKKa )Kapalla yedniaun keiareH. Canrtyy - yKyK
(amat) KbIprbI3JapAblH CasCUM, COLMAIABIK, SKOHOMHUKAJBIK >KaHa WYKH >KalIOOCYH

TapTUIIKE Calyydy, CAITTapAaH, XYPYLI- TypyLl SpEKEIEPUHEH KEIUI YbIKKaH jKaHa



KOOMJYK OMiIlIUK TapaOblHaH Ke3emeire aibiHraH. COT jkapasHbl KbIPTbI3 AJIMHUH
Tebengepy - Owiiniep TapaObIHAH KYPry3yJayn, anatka biiaibik geumiared. XVII-XIX
KBUIBIMJIBIH OQIIbIHJIA KBIPTBI3 JIMHUH 3H JKOTOPKY PaHTAarsl Oamkapyyudycy — Ouil aemn
atanrad. buil — Oup sne ydypaa e3yHe SH JKOrOpKy OMIUIMK OpraHbIH jKaHa aJuiieT
WHCTUTYTYHYH (YHKIUSJIAPBIH KaMThiraH. J(uccepranusaga “Ouii” — TUTYJIYHYH KEJIUIT
YBITBIII TAPBIXBI, aTKApTaH (YHKIUACKHL, SBOJIONMUIAHBUIBIINIB KESHUPU OastHIamar.
buiinep coTyHyH e3yHe MYHO3AYYy Mpoleccyaqablk TapTHOu OonroH. KbUIMBIITHIH
OOpIyTryHa >K€ JKeHWIJUTHHE KapaTa KbUIMBIIIKED >KOHOKOH ailblll Tejaee XK€ elIyM
’azacblHa TapThUirad. KBIPreI3CTaHIBIH TYLITYK alMakTapblHIa Ka3bl COTTOPY HII

aybIn OaphIll IapuaT 00I0HYA COT UINTEPUH KYPTY3YIIKOH.

Opyc manelavbuIBITBIH OUiJIEp COTYH OMpUHYM ©3YHe Oaml Miaupun, KHHUH
TakKbIp TYOYHOH >KOK KBUIYYCYHYH OH HETHU3TH cebeOu OyJ calnTTy COT CHCTEMAaChIHBIH,
COTTYK OallIKapyyHYH YHHKaJIAYyyJayryHaa Jecek 0osoT. KelpreizpapablH Ol COTyHYH
UIIMEPIYYIYTY CalNTTyy YbITBIII KOOMJOpPYHA TaaHIbIK OOJIOH — YKYK jKaHa >KYpYM-
TypyM HOpMallapblHa KenTenreH. Amap Oup raHa yKyKTyH HOpMajapblHa TasHOAcTaH,
©316pYH JKEKEIUK MOpalJblK OaalnyylyKTapblHa Ja jKapamla aJuieT HIITEepUH
KYPry3YLIKeH. YKYK UIITepUHE OOJINOH MbIHAAH MaMuiie, OMp raHa >ka3ma Mbliizamaapra
TasHraH, Opyc aJMJIeT CUCTEMAaChlHa MYHO3]Yy OOJIIOH, MO3UTUBUCTTHK IO3HMLHUSACHIHA
Kapama Kapuibl KeireH. KpIpreI3gap[blH CaITTyy COT CHUCTEMAachblHa MO3UTUBU3MANH
30p0N CUHAMPYY, MKEPrHIMKTYY KaJKThIH TEPC PpEaKLUUAChIH >KapaTKaH. A3BIPKBI
Me3ruiie AYHHONYK YKYKTYK KOOMYYJIYKTa, 3THKA , YKYK jKaHa aJeNTuH OaillaHbIIIbI
Tyypaldyy Kell TaJKyynap skapaiayyna. [lemek, KbIprel3 Ouil COTYHYH NPUHIMIITEPU
a3pIpKbl KYHJ©® TaNTakKblp apXauKajblK IMEC, TECKEPHUCHHUYE OTe aKTyalayy, TepeH
U3WIZeere  JkaHa 3amaHOan Teopus, MNpaKTUKara KUPruzyyre ap3bliiT. bup rana

Koipreizcranna, Opro A3ust peruoHyH1a dMeC, OYTYHAOU AYHHOIYK ASHIIJIE.

AUKBIY €O316p: CAITTYy COT CHCTeMachl, Oui, afaT, KbUIMBIII, IIapHaT, CAITTYY YKYK,

pedopma
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HISTORY OF KYRGYZ COURT ( FROM SECOND HALF OF XIX UNTIL
BEGINNING OF XX CENTURY)

For the first time of sovereignty of the Kyrgyz Republic the implementation of
judicial reform created(produced) several new and significant aims for the historians of
our republic. One of these aims is to analyze and to state historical value of the traditional

judicial system of Kyrgyz nation.

Before our nation joined the Russian Empire, all social and administrative crimes were
prosecuted by the judicial system, which which has been functioning since the ancient
times. Traditional law appeared from political, social, economic and traditional rules of
behavior that controlled the domestic lives of the Kyrgyz nation. Moreover, it was
controlled by social power. Legal procedure processed by authoritative people of Kyrgyz
nation — biys. (Biy means court of Kyrgyz people and authoritative person who govern
tribes). The higher level of governor of Kyrgyz nation called “biy” in XVII-XIX. At the
same time the functions of “biy” included higher authority and institute of justice. In this
dissertation broadly exposed the history, function and evolution of the title of “biy”.
There were separateprocedural rule of the court of “biy”. According to the category of
crime -misdemeanor or felony, criminal repaired damage or executed. In the southern
part of Kyrgyz Republic legal procedures were made by “kazy” courts according to

Sharia.



The main reason why Russian Empire subordinated court of “biys” and then
began destroying this court system from the bottom was the uniqueness of
judicialgovernance. The activity of Kyrgyz “biy” courts belonged to eastern society and
based on right and rules of behavior. In the process of legal procedure, they did not only
depend on rules of behavior, but also on personal moral values. Such kind of attitude to
judicial cases was opposite to Russian justice system which is depended only on written
rules and had a positive position. To force positivism into traditional judicial system of
Kyrgyz nation only created negative reaction of local people. Nowadays there are a lot of
discussions about the relation of ethic, right and manners in the judicial society. Thus,
principles of Kyrgyz “biy” courts are not archaic, on the contrary very actual, and merits
deep investigation and it should be included into modern practice and theory of judicial

system not only on the level of Kyrgyzstan or Central Asia, but also all over the world.

Key words: Kyrgyz nation, traditional judicial system, kazy, Sharia, biys, adat
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UCTOPUS CYAEBHON CUCTEMBI KbIPTHI30B (BTOPASI ITIOJIOBUHA
XIXBEKA —~-HAYAJIO XXBEKA)

BriepBbie B coBpeMeHHOM nctopuu KbIprei3craHa MpoUCXOAUT MaciTaOHas
pedopMa cyneOHOI cucTeMbl, KOTOpas CTAaBUT NEpe]] UCTOPUKAMM Hallel pecryOauKku
LEIBI Psil HO-BBIX M BAXKHBIX 337a4, OJHA M3 KOTOPBIX AHAIN3 M HAay4yHas OLIEHKa
HCTOPUYECKOTO TpoIlecca Pa3BUTHS M HBOJIOLUHM OOBIYHOTO MpPaBa KbIPIBI30B,X0J
KOTOPOT'0, OKa3ajCs YPE3BbIYAWHO CIIOKHBIM U OTATOLIEHHBIM MHOXECTBOM DPAa3IUYHBIX
(akToOpoB, yXOASIIUX KOPHAMU B AMOXY KOJOHMAaNU3Ma M 3KcnaHcuu Poccuiickoit

HMMIIEpUN.

Jlo mpucoenunenns Keipreisctana k Poccuilckoll MMIneprn BC€ aAMUHUCTPaTUBHBIE,
YTOJIOBHBIE Jiela B KBIPTBI3CKOM OOIECTBE CYIWINCh MO OOBIYHOMY MpaBy (anar).
OObIuHOE PaBO — COBOKYITHOCTh TPaJUIIMOHHBIXHOPM, M€PEJaBacMbIX U3 MOKOJIECHUS B

IIOKOJICHHUEC, U MMPECACTABJIACT coboit COBOKYITHOCTBH 00bIUaeB U HapOHHOﬁ IOpPII[PI‘-IGCKOfI



MIPaKTHUKH. . XVIHI-XIX Beke Ha caMON BBICHIEH CTYNEHBKE COIHMAIBHOU
crpatudukanuu crosui—ouii. CyneOHbIH MpolecC B OOBIYHOM IPaBe BO3TIIABIISLT —OWiA,
KOTOPBI pelal Bce CIIOpHBIE BOIIPOCH U CyIeOHBIE paclpH COryiacHoO ajnaTty. B pabote
MOAPOOHO OMKCHIBACTCS MPOUCXOXKACHHE TUTYyJa “OuMi”, ero (QYHKIMH W SBOJIOIHS
uHCcTUTYyTa OuiictBa. Ha Teputopunm KeIprei3craHa B MEHbIIEH CTENEHU ObLI
pacnpocTpaHeH cyj kazueB. [1o 3akoHam mapuara cyiuial B OCHOBHOM Ha IOT€ CTPaHbI, B

CONMpCACIIbHBIX PETHUOHAX C OCCIJIBIM HACCICHUCM y36eKOB Hn TaIXHUKOB.

VYnpazgHenue cyna OueB TpeAcCTaBiIsieT COOOW BecbMa HHTEPECHOE MOJHTHKO-
[IPaBOBOE SIBJIEHWE: OH IIPEKpaTWJ CBOE CYIIECTBOBAHME HE M3-32 CBOEr0
HECOBEpIICHCTBA, a Kak pa3 1mo oOpaTHOM mpuyuHE — CyJ OueB ObLI CIUIIKOM
3pGEKTUBEH M TOJIL30BAJICS YPE3MEPHOW MOMYNISIpHOCTHIO B Hapojae. llosTtomy oH
MPEJCTABIISUT YTPO3Y U NPENATCTBUE JIJI1 YCTAHOBJIEHUS POCCUICKON aIMUHUCTPATUBHOM
u cynebHoi Bnactu B KeIlpreizcrane, s MHTErpalii KbIPrbI30B B UMIIEPCKOE (3aTeM —
B COBETCKOE) TMOJUTHYECKOE M IOPUAUYECKOE MPOCTPAHCTBO. Takum oOpa3zom,
MPUYMHON TIPEKPAIICHUS JIEATEIbHOCTH CyJa OMEB CTalo HE €CTECTBEHHOE OTMHUpPAHHUE
OTKMBILIETO  CBO€ IIPAaBOBOIO MHCTUTYTA, a HACWIBCTBEHHOE  YIIpa3JAHEHHUE,

O6YCJ'IOBJ'ICHHOC HCKIOYHUTCIIbHO ITOJIMTUYICCKUMU, a4 HEC IIPAaBOBbBIMHU C006pa)I(GHI/I${MI/I.

[lepBonpuunHy CTpeMJIEHHI POCCHIICKMX BiIAacTed CHavaja MOJYUHUTH Cyl OueB
LApCKOM aJMUHUCTPALMM, a 3aTEM U BOBCE OTMEHUTH €r0 CIEAYyeT BHUIEThb, BEPOSITHO,
MMEHHO B YHUKAJIBHOCTH €ro Kak CyaeOHOH cucremsl, cyneOHoll BiaacTu. Jleao B ToM,
YTO B CYAEOHOH JesATeNbHOCTH KBIPIbI3CKMX OueB Haubonee SpKO MPOSBUIIOCH
TPaJMLIMOHHOE JUIsI BOCTOYHBIX OOIIECTB €IMHCTBO HOPM IIpaBa U MOpPAJU: OHH
ONMUpPAJIUCh M HAa HOPMBI IpaBa, U Ha COOCTBEHHOE CYXIEHHE, Oa3upoBaBILIEecs Ha
BBICOKOM MOpanbHOCTH u30HpaeMbIx cyjneil. [10100HBIH MOIX0A BCTyMal B CEphe3HOE
MPOTUBOPEYUE C TMO3UTUBUCTCKOW MO3MIIMEH, XapaKTEPHOM [JIsI POCCHUICKOro IpaBa,
KOTJja €IMHCTBEHHBIM MCTOYHUKOM IPaBa U CyJa SBISJIUCH HUCKIIOUYHUTEIBHO IHCAaHBIE
HOpPMBI IIpaBa, 3aKoHbl. [IpuHynuTENbHOE HacaXkacHHE NOo3UTHBU3Ma B KeIpreiscrane
y’Ke€ U B MPEKHUE BPEMEHA BBI3BIBAJIO BPAXKACOHYIO PEAKLMI0 MECTHOI'O HACEJIEHUs, a
CEero/iHsl B MEKJIYHApOJHOM MPAaBOBOM COOOIIECTBE BCE Yalle IOJHUMAETCS BOIPOC O
B3aMMOCBSI3U TpaBa M ITHKH, MpaBa U Mopaiu. Takum o00pa3oM, MHOTHE MPUHLUIIBI
KBIPTBI3CKOTO Cy/a OMEB B HAIllU JHU MPECTABISAIOTCS BOBCE HE apXaMyHBIMH, a BECbMa
aKTyaJIbHBIMM M 3aCIyXHBAIOIIUMHU TIyOOKOro H3ydeHHs M Jaxe (B HEKOTOPBIX
acreKTax) 3aMMCTBOBAaHHSI COBPEMEHHOH cyAeOHOI Teopuel M NMPaKTUKOH, MPUYEM He

TonbkO B KbIpreizcrane u LleHTpanbHO-a3MaTCKOM pETHOHE, HO U HA MUPOBOM YPOBHE.
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